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L STATEMENT OF THE CASE 
Procedural History 
matter commenced on November 2015, with the filing a criminal complaint 
containing a single act of lewd conduct with a minor under sixteen ( 16) years of age, a felony under 
Idaho Code§ 18-1508. (R. pp.12-13) Mr. Miller was issued a criminal Summons and voluntarily 
appeared for all hearings and proceedings. (R. pp.14-20) 
In fact, Mr. Miller and the prosecution stipulated at Sentencing that Mr. Miller retain 
defense counsel, Bruce Greene, prior to any contact by law enforcement or investigative agencies 
with instructions to contact the prosecuting attorney with the intention of resolving any future 
charges, even before charges had been filed. (Tr. p.16, 11.23-p. l 7, ll.4) 
The Mr. Miller's Preliminary Hearing was waived on December 2, 2015, and a plea was 
entered on January 4, 2016. (R. pp.35-37) 
Mr. Miller, pursuant to agreement with the State, entered a plea to a single count of lewd 
and lascivious conduct and the State agreed to bind itself to a recommended sentence of five ( 5) 
years fixed, ten ( 10) years indeterminate with retained jurisdiction being recommended by the State. 
(R. pp.38-48; Tr. p.15, 11.6-9) 
At the Sentencing hearing, Presentence Investigation ("PSI") recommended probation for 
Mr. Miller based upon his cooperation with the Presentence Investigation as well as cooperation 
with law enforcement and taking accountability for his crime. The Presentence Investigator also 
noted that Mr. Miller's LSI-R Score of 7 indicating a very low risk to reoffend given all the factors 
including Mr. Miller's willingness to enter counseling even before the Sentencing and plea 
agreement had been reached and his other positive indicators of below risk to recidivate and his 
"deep regret" for his action. The Presentence Investigator recommended Court order sentence 
with probation. (PSI, pp.20-21) 
or history that 
was necessary as a form of"punishment" and that "society demands that". (Tr. p.25 11.1-3) 
Judgment was entered and a sentence imposed on March 7, 2016. (R. pp.52-55) 
Mr. Miller's counsel, Bruce Greene, filed a timely Rule 35 Motion on March 21, 2016. 
(R.pp.57-62) 
On March 29, 2016, without hearing or opportunity to be heard on the Rule 35 Motion, the 
Court entered its Order Denying the Rule 35 Sentence Reduction. (R. pp.63-66) 
A timely Notice of Appeal was filed on May 6, 2016. (R. pp.68-71) 
B. Statement of Facts 
In September of2015 Mr. Miller's daughter reported to the Department of Health and 
Welfare suspected inappropriate contact between Mr. Miller and his grandchildren while 
babysitting the grandchildren at his home in Hope, Idaho. 
Mr. Miller indicated that he had been under the influence of alcohol at some of the times of 
the offenses and immediately upon knowing the investigation was underway contacted legal 
counsel and arranged for counseling, evaluation and plea entry that would avoid further trauma to 
the children. (PSI, pp.5-6) 
Mr. Miller, in his Presentence Investigation, described a normal rural childhood and 
upbringing in a Mennonite church, which alcohol consumption was minimal and a normal and 
appropriate relationship existed between parents and children. 
Mr. Miller further indicated that he had extensive family support around the area including 
siblings with whom he had good relationships and frequent communication. He acknowledged that 
this offense had strained these relationships. 
1 
At the time of the 
background including two (2) years of college attendance at Eastern Washington University and 
Washington State University, as well as junior college attendance at Freeman Junior College and 
graduating with an Association of Arts degree. Mr. Miller's military service was given a deferment 
for college. Thereafter, he registered as a conscientious objector due to his Mennonite faith and 
was assigned civilian duties. 
Mr. Miller's employment history includes self-employment as a tree service owner-operator 
since 1978 and, at the time of Sentencing, received Social Security and a small IRA retirement 
account. Prior to that he was employed as a brick layer and tree trimmer for various companies 
from the time of his military discharge until 1978. 
Mr. Miller's medical history included high cholesterol, depression, anxiety and medications 
directed for those conditions. 
Relative to this offense, Mr. Miller reported that he commenced mental health counseling 
and sex offender counseling in September, 2015, at the time the offenses initially came under 
investigation. 
To Mr. Miller's credit, he reported an alcohol dependency leading to a state of intoxication. 
But, when asked about his use of alcohol in relation to the offenses, stated that he "can't blame 
alcohol" for his deviant behavior and further disclosing that the offenses had occurred while both 
sober and after consuming alcohol. The psychosexual evaluation, however, noted that Mr. Miller 
did consume alcohol to the degree that the evaluation concluded such scores indicating a severe 
problem range in need of therapeutic intervention. 
ror.>YHV,e>n,r>e>ri therapy 
evaluation regimens. The Level of Service Inventory - Revised (LSI-R) was completed at the 
Presentence level and demonstrated Mr. Miller to have an aggregate score of seven (7), placing him 
in a low risk category. 
Mr. Miller's Gain Core Assessment, as completed by the Idaho Department of Corrections 
Drug and Alcohol Rehabilitation Specialist reflected that Mr. Miller does have alcohol dependence, 
does not have personality disorders and treatment recommendations by the Presentence 
Investigation concluded attendance of a Level 1 Treatment Relapse Prevention Group every week 
together with individual counselors twice per month. 
A mental health review identified Mr. Miller's self-reported sexual arousal prepubescent 
children and a need to identify this pattern of deviant sexual arousal and modify the sexual arousal 
pattern. 
Finally, the Presentence Investigation identified a risk level for Mr. Miller of recidivism at 
1.2% over five (5) years with a ninety-five percent (95%) confidence rate at .07% to 2.0%. The 
Presentence Investigation explains that this means that out of 100 offenders with a similar score, 
one would expect only one (1) to two (2) of those offenders to recidivate over a one (1) to five ( 5) 
year span following release and the investigator summarizes that assessment as placing Mr. Miller 
at a low risk of sexual recidivism. 
The Presentence Investigator further concluded that Mr. Miller is determined to be "highly 
amenable" for sexual offender treatment including strong didactic, therapeutic and relapse 
prevention focus. The Presentence Investigator recommended periodic polygraph tests and random 
drug screening to maintain accountability. 
comments as 
that granddaughters 
divorce and that he demonstrated and acknowledged the profound impact of his actions on the 
relationships within family and a deep remorse for his actions. 
The Presentence Investigator concluded by noting that Mr. Miller's low LSI-R score 
indicating a low risk to reoffend, together with his willingness to address alcohol dependency 
reflecting in his testing and own admissions, as well as Mr. Miller's own voluntary enrollment in 
counseling and treatment and Mr. Miller's stable home financial stability, together with family and 
community support suggests that he is an appropriate candidate for probation. 
The Presentence Investigator noted that Mr. Miller "appears to deeply regret his actions" 
and is seeking help for all of the matters addressed above and therefore poses a "minimal threat to 
others in the community" as long as he remains in treatment, which can be closely monitored 
during a period of supervised sex offender probation". (PSI, p.21) 
Despite the exemplary report and recommendation by the Presentence Investigator as well 
as the prosecution's own recommendation of a rider, the Court noted the four ( 4) rules of 
sentencing meaning "protection of society, deterrence of Mr. Miller and other people in committing 
crimes like this, rehabilitation and then there is an element of retribution, an element of 
punishment". (Tr. p.22, 11.23-24) 
Subsequently, the Court noted "so I look at those things and I look what I have to look at is 
the harm to these children and the fact that while you're going, willing to go into treatment, there 
has to be an element - there has to be some punishment. Society demands that. There has to be a 
message that you can't hurt children." 
(1 ten 
sentence was to 
for 
II. ISSUES PRESENTED ON APPEAL 
Did the Trial Court 
March 29, 2016? 
Denying Sentence 
III. ARGUMENT 
A. Standard of Review 
a ofa sentence, Appellate applies an abuse discretion 
standard. "A sentence may represent such an abuse if it is demonstrated to be unreasonable under 
the facts of the case." State v. Campbell, 123 Idaho 922, 928, 54 P.2d 265, 271 (App.1993) 
A sentence is reasonable if it appears "at the time of sentencing that confinement is 
necessary 'to accomplish the primary objective of protecting society and to achieve any or all of the 
related goals of deterrence, rehabilitation or retribution applicable to a given case"'. State v. 
Campbell, supra; quoting State v. Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710 (App.1982). 
"The scope of our review in a case where a sentence is alleged to be excessive in length 
requires that this court make an independent examination of the record, having regard to the nature 
of the offense, the character of the offender, and the protection of the public interest." State v. 
Reinke, 103 Idaho 771,772,653 P.2 1183, 1184 (App.1982). 
Mr. Miller respectfully asserts that the Court's sentence in this matter was excessive and 
represents and the comments of the Trial Court represent a misapplication of the factors in Toohill 
disproportionately emphasize punishment over the various other factors when entering a sentence 
of incarceration. The Court on appeal is asked to reverse and remand with instruction to the Trial 
Court to resentence Mr. Miller according to Idaho law. 
B. Did the Trial Court Err in the Manner it Sentenced Mr. Miller? 
"In order to determine whether the Trial Court has abused its discretion, our inquiry is: (1) 
whether the Trial Court correctly perceived the issue as one of discretion, (2) whether the Trial 
Court acted within the outer bounds of that discretion and consistently with applicable legal 
standards, and (3) whether the Trial Court's decision was founded on and guided by an 
judicial reasoning. State v. Charboneau, 124 Idaho 497, 498, 891 P.2d 67, 68 (1993). 
8 
of 
§ I 
or imposing prison and states as follows: 
(1) The court shall deal with the person who has been convicted 
of a crime without imposing sentence of imprisonment unless having 
regard to the nature and circumstances of the crime and the history, 
character and condition of the defendant, it is of the opinion that 
imprisonment is appropriate for protection of the public because (a) 
there is undue risk that during the period of a suspended sentence or 
probation the defendant will commit another crime; or (b) defendant 
is in need of correctional treatment that can be provided most 
effectively by his commitment to an institution; or ( c) a lesser 
sentence will depreciate the seriousness of the defendant's crime; or 
( d) imprisonment will provide appropriate punishment and deterrent 
to the defendant; or ( e) imprisonment will provide an appropriate 
deterrent for other persons in the community; or ( f) the defendant is a 
multiple offender or professional criminal. 
LC.§ 19-2521 (2016) 
"In Idaho, our courts have recognized four (4) objectives in criminal punishments: (1) 
protection of society; (2) deterrents of the individual and the general public generally; (3) 
rehabilitation of the defendant; and (4) punishment or retribution for wrongdoing." State v. 
Landreth, 118 Idaho 613, 616, 798 P.2d 458, 461 (App.1990) [emphasis added]; citing State v. 
Wolfe, 99 Idaho 382, 384, 582 P.2d 728, 730 (1978); citing State v. Toohill, 103 Idaho 565, 567, 
650 P.2d 707, 709 (App.1982). 
The Court in State v. Landreth noted that retribution is an appropriate factor as one (1) of 
four (4) factors that must be considered by the Trial Court. The Court described the retribution 
factor as one that embodies a "vindication of society's interest in condemning criminal conduct". 
State v. Landreth, supra. 
The Idaho Supreme Court in Landreth quoted the U.S. Supreme Court as follows: 
"Retribution is no longer the dominant objective of the criminal law ... but neither is it a forbidden 
our 
1 1 
the facts and circumstances Mr. Miller's case, it is apparent 
colloquy at Sentencing that the Trial Court made retribution the dominant objective in this case. 
The Trial Court disregarded the Presentence Investigation which identified Mr. Miller as a low risk 
to recidivate, which addresses the factor of protection of society. 
Mr. Miller voluntarily began treatment and the Presentence Investigator noted that 
treatment, as a condition of probation, would rehabilitate Mr. Miller. The Presentence Investigator 
noted specific criterion for probation that would have allowed Mr. Miller to be rehabilitated while 
on probation, but yet protect society through period polygraphs, ongoing counseling, and other 
measures of accountability that would have continued to place Mr. Miller at low or no risk of 
recidivism. 
Most compelling is the LSI-R score, which indicated Mr. Miller had a statistical risk of 
recidivism of one (1) to (2) persons out of one hundred (100) over a five (5) year post-sentencing 
period. In layman's terms, Mr. Miller statistically represented a 98% to 99% projected success as a 
probationary candidate and this factor was ignored by the Trial Court at Sentencing. 
It is noteworthy that the Court erred by disregarding the Presentence Investigation and its 
content stating its reasons for sentencing Mr. Miller to incarceration. The Court directed its 
sentence entirely toward retribution stating that society demands imprisonment of Mr. Miller 
despite the Presentence Investigation, which strongly indicated otherwise. 
The Appellate Courts in Idaho have previously noted that presentence reports have a 
"significant bearing upon sentencing decisions and upon appellate review of sentencing discretion". 
State v. Toohill, 103 Idaho 566,650 P.2d 707, 708 (App.1982). Toohill, court noted 
is to Although the court that matter for would not be 
reviewed on appeal because the insufficiencies of the presentence report were not raised at 
sentencing, the language in which the court noted the importance of the presentence investigation is 
instructive in this case. The Trial Court in this matter disregarded the Presentence Report and its 
analysis of Mr. Miller as a candidate for probation or a lesser sentence. 
In this case, the Trial Court was further dismissive of Mr. Miller's efforts to take 
accountability for his crime describing his efforts as "steps [taken] after your got caught". (Tr. p.23, 
11.20) This comment is inaccurate but seems designed to justify incarceration by the Court. 
In what appears to have been an emotional reaction to the nature of the crime, rather than a 
dispassionate analysis of the four (4) factors at Sentencing, the Court described Mr. Miller's offense 
as a "horrific crime" and was further dismissive of Mr. Miller's lack of criminal record as being 
"not unusual" for sex offenses and thereafter concluded that retribution was the only factor in the 
Court's reasoning for imposing incarceration because "society demands that". (Tr. p.23, 11.19-20; 
p.24, 11.9-13; and p.25, 11.2-3) 
The Court concluded that the incarceration was necessary to send a "message that you can't 
hurt children". (Tr. p.25, 11.2-3) 
It appears from the Trial Court's somewhat emotional reaction to the nature of the offense 
and dismissive comments toward the factors of rehabilitation, protection of society and deterrence 
of the individual and the public generally, that the only factor in the Trial Court's consideration was 
retribution and punishment when rejecting the State's recommendation of retained jurisdiction and 
rejecting the Presentence Investigator's recommendation for probation and treatment. 
sentence as 
lS 
to a balanced approach considering those other three (3) factors rejected or ignored the Trial 
Court in this case. 
For the reasons set forth above, the Trial Court erred in its sentencing, abused its discretion. 
The sentence is unreasonable and requires reversal. 
The Appellant requests the Court enter determination reversing and remanding the case 
with instruction. 
C. Did the Trial Court Err by its Order Denying Rule 35 Sentence Reduction 
Entered March 29, 2016? 
A Motion to Reduce Sentence under LC.R. 35 is an opportunity for the Court to correct a 
sentence imposed in an illegal manner or for a defendant to make a plea for leniency and is 
reviewed as an abuse of discretion standard. State v. Hoffman, 144 Idaho 201, 203, 159 P.3d 838, 
840 (2006). 
Mr. Miller, through counsel, filed a Rule 56 Motion on March 21, 2016, arguing multiple 
factors for the Court to reduce the sentence and why the sentence, as imposed, violated the factors 
to be considered at Sentencing. (R. pp.59-62) 
Eight (8) days later, on March 29, the Court entered an Order Denying Rule 35 Sentence 
Reduction. (R. pp. 63-66) 
The Trial Court simply reiterated its emphasis on punishment and retribution toward Mr. 
Miller without consideration of the other factors of Sentencing. 
This Court is asked to reverse and remand the Trial Court's ruling denying Mr. Miller's 
Rule 35 Motion as an illegal sentence and an abuse of discretion. 

Lawrence Wasden, Esq. 
State of Idaho Attorney 
Appellate Criminal 
P.O. Box 83720 
Boise, ID 83 720 
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